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DECISION O F  T H N  U N I T S D  8 T A T R I  

W A B H I N G T O N .  O . C .  o o s a e  

Although F o r e s t  S e r v i c e  p o l i c y  p e r m i t t i n g  
c o n s i d e r a t i o n  o f  l a t e  b i d s  f o r  t imber  
sales r e c e n t l y  h a s  changed,  when I n s t r u c -  
t i o n s  t o  B i d d e r s  s t a t e  t h a t  F e d e r a l  Pro- 
curement  R e g u l a t i o n s  c l a u s e  w i l l  a p p l y ,  
l a t e  b i d  s e n t  by c e r t i f i e d  m a i l  3 d a y s  
b e f o r e  open ing  was p r o p e r l y  r e j e c t e d ,  
s i n c e  d e l a y  was due t o  Postal  S e r v i c e ,  
r a t h e r  t h a n  to mishand l ing  a t  Government 
i n s t a l l a t i o n .  

Edward E. Mundy Truck ing  and Lumber Company protests 
t h e  F o r e s t  S e r v i c e ' s  r e j e c t i o n  of its l a t e  b i d  for  t h e  
Hamby Bend Timber S a l e ,  N a n t a h a l a  N a t i o n a l  F o r e s t ,  Nor th  
C a r o l i n a ,  on  g rounds  t h a t  it shou ld  n o t  be p e n a l i z e d  f o r  
a d e l a y  caused  by t h e  U. S. Posta l  S e r v i c e .  

We deny t h e  protest .  

B i d  open ing  w a s  s c h e d u l e d  f o r  Monday, June 27, 1983, 
a t  2 p.m. According t o  t h e  protester, i ts  b i d  was s e n t  
by c e r t i f i e d  mail on F r i d a y ,  J u n e  2 4 ,  1983, a r r i v i n g  a t  
t h e  A s h e v i l l e ,  N o r t h  C a r o l i n a ,  P o s t  O f f i c e  t h a t  n i g h t .  
However, t h e  Forest  S e r v i c e  d i d  n o t  r e c e i v e  Mundy's b i d  
by t h e  2 p.m. opening  and c o n s e q u e n t l y  r e j e c t e d  it a s  
la te .  

la te  b i d  would be c o n s i d e r e d  i f  t h e  d e l a y  had been caused  
by t h e  P o s t a l  S e r v i c e .  A f t e r  o b t a i n i n g  a l e t te r  from t h e  
P o s t a l  S e r v i c e  s t a t i n g  t h a t  t h e  b i d  w a s  n o t  p l a c e d  i n  t h e  
F o r e s t  S e r v i c e  box ear l ie r  due  t o  t h e  heavy workload i n  
t h e  A s h e v i l l e  Post O f f i c e ,  Mundy was informed by t h e  con- 
t r a c t i n g  o f f i ce r  t h a t  a new p o l i c y  conce rn ing  l a t e  b i d s  
had gone i n t o  e f f e c t  i n  May 1983. Under t h i s  new p o l i c y ,  
which is e s s e n t i a l l y  t h e  same as  t h a t  o f  t h e  F e d e r a l  
Procurement  R e g u l a t i o n s  ( F P R )  S 1-2 .201(b ) (31 )  (amend. 
193 ,  J u l y  19781, l a t e  ma i l ed  b i d s  may be c o n s i d e r e d  o n l y  

The c o n t r a c t i n g  o f f i c e r  a l l e g e d l y  t o l d  Mundy t h a t  its 
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i f  t h e y  are r e c e i v e d  b e f o r e  award and i f  (1) t h e y  were 
s e n t  by registered or c e r t i f i e d  mail n o t  l a t e r  t h a n  5 
d a y s  b e f o r e  b id  open ing  o r  (2) where t h e  sole c a u s e  o f  
d e l a y  is mishand l ing  a f t e r  r e c e i p t  a t  t h e  Government 
i n s t a l l a t i o n .  

<-' 

Mundy b a s i c a l l y  c o n t e n d s  t h a t  t h e  new la te  bid p o l i c y  
shou ld  n o t  a p p l y  i n  t h i s  case because  it was n o t  informed o f  
it before t h e  sale.  The Forest S e r v i c e ' s  old p o l i c y  on l a t e  
b i d s ,  set fo r th  i n  t h e  Forest S e r v i c e  Manual S 2431.74--5 
(Februa ry  1981, amend. 1231, permitted a c c e p t a n c e  o f  such  
b ids  i f  t h e y  had been s e n t  by r e g i s t e r e d  or c e r t i f i e d  m a i l :  

.* * * for which a n  o f f i c i a l  dated p o s t  
o f f i c e  s tamp ( p o s t m a r k )  on t h e  o r i g i n a l  
receipt f o r  c e r t i f i e d  m a i l  h a s  been 
obtained,  and i t  is d e t e r m i n e d  t h a t  t h e  
l a t e n e s s  w a s  due  s o l e l y  t o  d e l a y  i n  t h e  
mails * * *." 
The Forest S e r v i c e  i n f o r m a l l y  advises  u s  t h a t  a n  

addendum to t h e  I n s t r u c t i o n s  f o r  Bidders ,  i n c l u d e d  i n  t h e  
s t a n d a r d  form used f o r  t h e  Hamby Bend sale, s ta ted  t h a t  
b i d s  r e c e i v e d  a f t e r  t h e  des igna ted  t i m e  f o r  open ing  would 
be treated a c c o r d i n g  to t h e  Forest  S e r v i c e  Manual p rov i -  
s i o n .  T h a t ,  however, has  been  changed t o  delete t h e  " d e l a y  
i n  t h e  mails" e x c e p t i o n  and t o  i n c o r p o r a t e  t h e  FPR clause 
on  l a t e  b ids .  W e  t h e r e f o r e  f i n d  t h a t  t h e  Forest S e r v i c e  
p r o p e r l y  rejected Mundy's l a t e  bid.  -- See --------- T h e  Hoedads, 
B-185919, J u l y  8, 1976, 76-2 CPD 21. 

S i n c e  Mundy's b id  w a s  r e c e i v e d  a t  t h e  d e s i g n a t e d  o f f i c e  
a f t e r  t h e  exact t i m e  s t a t e d  f o r  opening  i n  t he  a d v e r t i s e -  
ment, i t  was l a t e .  A l a t e  b i d  may n o t  be c o n s i d e r e d  f o r  
award u n l e s s  t h e  r e g u l a t i o n s  i n  e f f e c t  a t  t h e  time allow for 
i ts  c o n s i d e r a t i o n .  The f a c t  t h a t  t h e  c o n t r a c t i n g  o f f i c e r  
s u b s e q u e n t l y  t o l d  Mundy t h a t  i t s  l a t e  b id  would  be con- 
sidered i f  t h e  Pos ta l  S e r v i c e  was " a t  error" is  u n f o r t u n a t e ,  
b u t  does n o t  change t h e  l e g a l  consequences  o f  its l a t e  
a r r i v a l  . .- 

Our O f f i c e  g e n e r a l l y  requests a r e p o r t  from t h e  
p r o c u r i n g  agency  upon r e c e i p t  o f  a p r o t e s t  and w i t h h o l d s  
o u r  d e c i s i o n  pending  r e c e i p t  and rev iew o f  the r e p o r t .  
see, 4 C.F.R. § 21.3 (1983). However, where it is clear  
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from an i n i t i a l  submiss ion t h a t  a p r o t e s t  is w i t h o u t  l e g a l  
merit, t h e  matter w i l l  be dec ided  summarily. T e n a v i s i o n ,  .. 
I n c . ,  B-207977, J u l y  2 0 ,  1982,  82-2 CPD 64 .  

I 
- 

The protest is  den ied .  

1 of t h e  United States 
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